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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)

Plaintiff-Respondent,

NO. 46888-2019

)

V.

)

Cassia County Case N0.

)

CR—2017-647

)

JOSE RIOS MARIO ALVARADO,

)
)

Defendant-Appellant.

RESPONDENT’S BRIEF

)
)

183$
Should Alvarado’s appeal be dismissed because he waived his rights
sentence and t0 ﬁle a Rule 35 motion for a reduction of sentence?

Alvarado Has Failed T0 Establish That The District Court Abused

Its

to appeal his

Sentencing Discretion

Pursuant to a plea agreement, Alvarado pled guilty to unlawﬁll possession of a ﬁrearm

and the

state

dismissed additional charges of possession of a methamphetamine, concealment or

destruction 0f evidence, possession 0f drug paraphernalia With intent t0 use, possession of a

prescription legend drug, and

all

counts in case CR-2017-3272.

(R.,

pp.29-32, 51-53.)

The

parties stipulated t0 the imposition

of a sentence of ﬁve years, with two years ﬁxed, with the

court retaining jurisdiction, and the district court agreed to be

Rule 11 plea agreement.

(R., pp.51-53.)

rights t0: “all appeals, including appeals

the District Court in his case, and t0

As

bound

to that sentence

part 0f the plea agreement, Alvarado

under the

waived

his

0f his conviction, his sentence, and any rulings made by

any appeals under Rule 11 or 12 of the Idaho Appellate

Rules 0r Rule 35 of the Idaho Criminal Rules, and agrees to reserve only his post-conviction
remedies.”

(R., p.52.)

The

district court

followed the plea agreement and imposed a uniﬁed

sentence 0f ﬁve years, With two years ﬁxed, and retained jurisdiction. (R., pp.56-61.) Following
a period of retained jurisdiction the district court relinquished jurisdiction.

(R., pp.68-71.)

Alvarado ﬁled a Defendant’s Veriﬁed Motion to Withdraw Guilty Plea/Commute Sentence
and/or Reduction of the Sentence With Afﬁdavit in Support.

At

(R., pp.72-79.)

the hearing

on

the motion, defense counsel “narrowed the relief sought to a Criminal Rule 35 motion for

leniency and a motion to
the Rule 35 motion.

amend

credit for time served.”

(R., pp.180-84.)

denied

Alvarado ﬁled a notice of appeal timely from the

district

Rule 35 motion for reconsideration.

court’s order denying his

The

district court

(R., p.181.)

(R., pp.192-95.)

“Mindful that he waived his right to appeal,” Alvarado nevertheless asserts that the
district court

abused

its

discretion

(Appellant’s brief, pp.1, 3-5.)

waived

by denying

his

Rule 35 motion for a reduction 0f sentence.

Alvarado’s appeal should be dismissed because he speciﬁcally

his rights to appeal his sentence

and

to ﬁle a

Rule 35 motion when he entered into the

plea agreement.

The waiver 0f the
enforced

if

it

was made

right to appeal as a

voluntarily,

component 0f a plea agreement

knowingly and

intelligently.

State V.

is

valid and Will be

Mugphy, 125 Idaho

456, 872 P.2d 719 (1994). The waiver of the right t0 appeal a sentence incorporates the right t0

appeal from the denial of Rule 35.

1252

(Ct.

App. 2006); State

E

V. Taylor,

State V. Rodriguez, 142 Idaho 786, 787, 133 P.3d 1251,

157 Idaho 369, 372-73, 336 P.3d 302, 305-06

(Ct.

App.

2014) (defendant waived his right t0 appeal the denial 0f his motion for reduction 0f sentence

where defendant’s plea agreement

stated that

he waived his right to ﬁle a motion for reduction 0f

sentence and his right t0 appeal issues involving sentencing in the case).

Pursuant t0 the plea agreement, signed by Alvarado, Alvarado waived his rights t0 “all
appeals, including appeals 0f his conviction, his sentence, and

any rulings made by the

District

Court in his case, and to any appeals under Rule 11 or 12 0f the Idaho Appellate Rules 0r Rule
35 0f the Idaho Criminal Rules, and agrees to reserve only his post-conviction remedies.”

The

p.52.)

district court

(R.,

found that Alvarado entered his plea freely and voluntarily, and

Alvarado has not challenged that determination on appeal.

(R.,

pp.54-55;

ﬂ alﬂ

(Alvarado’s acknowledgement in plea agreement that plea was knowing and voluntary).)

p.52

At

sentencing, the district court followed the binding Rule 11 plea agreement and imposed a uniﬁed

sentence of ﬁve years, With two years ﬁxed, and retained jurisdiction.

(R., pp.56-61.)

Because

the district court followed the binding Rule 11 plea agreement, Alvarado did not retain either his

right to appeal his sentence 0r his right t0 ﬁle a

On

appeal, Alvarado acknowledges that he

brief, pp.1, 4.)

to ﬁle a

Rule 35 motion for a reduction of sentence.

“waived

Because Alvarado speciﬁcally waived his

his right to appeal.”

(Appellant’s

rights both to appeal his sentence

and

Rule 35 motion for a reduction of sentence, he cannot challenge the denial of his Rule 35

motion for a reduction 0f sentence 0n appeal and

his appeal should

be dismissed.

m
The

state respectfully requests this

his rights to appeal his sentence

DATED this

Court t0 dismiss Alvarado’s appeal because he waived

and t0 ﬁle a Rule 35 motion for a reduction 0f sentence.

5th day of September, 2019.

/s/

Lori A. Fleming

LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I

HEREBY CERTIFY

copy of the attached
iCourt File and Serve:
correct

that

I

have

this 5th

day of September, 2019, served a true and
to the attorney listed below by means of

RESPONDENT’S BRIEF

ELIZABETH ANN ALLRED
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.

/s/

Lori A. Fleming

LORI A. FLEMING
Deputy Attorney General

